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T
he overriding purpose of the Civil 
Procedure Act 2005, NSW Ithe 
CPA) is set out in section 56. It 
mandates "the just. quick and 

cheap resolution of the real issues in 
the proceedings". 

The court must seek to give effect to the 
overriding purpose whenever it exerc ises 
any power under the CPA or the ru les. 

Section 59 works hand in hand with 
s 56 and provides that the practice 
and procedure of the court should 
be implemented with the object 
of eli minating delay between the 
commencement of proceedings and their 
final determination where appropriate. 

Every litigator will be familiar with the 
words of the overriding purpose; and 
they are frequently bandied about 
by parties to both support and resist 
applications. 

What these broadly worded sections 
mean. and how the court will apply them. 
has been an emerging area of the taw for 
some time. 

Some recent decisions have highlighted 
the frustration of the court in dealing 
with matters. (particularly interlocutory 
applications) in which a party, or their 
lawyers, appear to ignore the overriding 
purpose. 

Courts are increasingly willing to enforce 
parties' (and parties' lawyers') obligations 
under the overriding purpose by way of 
adverse resu lts and/or costs orders. 

Tugrul v Tarrants Financial 
Consultants Pty Limited [No, 51 
In the recent decision of Tugrul v Tarrants 
Financial Consuirants Pty Limited [No. 
Si 120141 NSWSC 437, Kunc J prOVided 
a clear warning of the potential for 
significant adverse consequences if the 
overriding purpose is ignored. 

In Tugrul, an applicant seeking security 
for costs against natural plaint iffs 
was ordered to pay the costs of the 
unsuccessful application forthwith 
and on an indemnity basis - where 
the applicant failed to comply with the 
overriding purpose requirements. 
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Snapshot 
Obligations imposed by the 
overriding purpose of the Civil 
Procedure Act 2005, NSW 
have teeth and must be taken 
seriously - they are not 'just piOUS 
exhortation to be acknowledged 
and then ignored' 

Failu re to comply with the 
overriding purpose may generate 
adverse resu lts andlor costs orders 
against parties and their lawyers 

Cases such as Tugru( v Tarrrants 
Financial Consultants Pty Limited 
{No 5/ [20141 provide further 
guidance about how it will be 
applied. 

Justice Kunc set out a (non-exhaustive) 
checklist of nine factors. to provide 
general practical guidance for lawyers 
when dealing with interlocutory issues: 

First, s 56 of the CPA and its related 
provisions have real consequences for 
clients and lawyers and will be applied 
rigorously. They are not 'just pious 
exhortations to be acknowledged and 
then ignored' lat 16811; 

Second, solicitors and barristers, as 
members of the legal profession, must 
deal With each other with 'civility trust 
and mutual respect' (at [69]); 

Third, many interlocutory issues 
can be resolved in a telephone call 
between the lawyers - and lawyers 
should endeavour to do so; 

Fourth, requests for information or 
explanations from another party 
should be reasonable and focussed; 

Fifth, when a reasonab le request 
is received, a party should not 
unthinkingly respond by denying the 
request on the basis that the party is 
not legally entitled to the information. 
The overriding purpose sometimes 

requires a party to provide information 
or explanation to which the other 

party may not be legally entitled; 

Sixth, filing a motion should be a last 
resort as it will inevitably add to costs 
and delay the progress of the matter; 

Seventh, before a motion is filed, the 
respondents should be given final 
written notice of: 

» the relief to be sought; 

» the reason for it; and 

) a reasonable opportunity to respond 
(at teast three clear business days); 

Eighth, once a motion is filed, the 
parties should ensure that only the real 
or essential issues are litigated; and 

Ninth, where delay or unnecessary 
expense has been caused by conduct 
which is inconsistent with the 
objections of parties and their lawyers 
under the overriding purpose the 
court will exerc ise its power in relation 
to costs to provide some measure of 
justice in response to such conduct. 

This approach follows comments of 
the High Court in Expense Reduction 
and Analysts Group Pty Limited v 
Armstrong Strategic Management and 
Marketing Limited 120131 HCA 46 in 
which the court set out. in the course of 
determining an interlocutory application 
concerning privileged documents, that 

'unduly technical and costly disputes 
about non -essential issues are clearly to 

be avoided' lat [5711. 

When ordering the return of privileged 

documents inadvertently disclosed to 
the other party, the High Court went on 
to state: 'It could hardly be suggested 
that the pursuit o f satellite interlocutory 
proceedings of the kind in question in 
any way fulfils the overriding purpose 
of the CPA. To the contrary, it is the 
very kind of conduct which should be 
avoided if those purposes are to be 
achieved.' lat 15911 



Similar sentiments were expressed by the 
Victorian Supreme Court in the recent 
decision of Yara Australia Pty Limited 
v Oswal120131 VSCA 337 in which the 
Victorian Court of Appeal found that the 
lawyers. acting for the applicants in an 
unsuccessful appeal, failed to comply 
with their overarching obligations under 
the Victorian Civil Procedure Act 2010. 
(The Victorian Act has similar provisions 
to the NSW Act) 

The court's primary concern was that 
a very large volume of material had 
been provided to the court that was 
unnecessary and excessive. 

The court concluded that it had been 
unnecessarily burdened by material that 
was 'either peripheral to the application 
or entirely unnecessary' (at [40]). 

The court stated (at 1521) that: 

'The Act's objective is the reform of the 
culture of unnecessary expenditure in 
civil litigation ." The court was burdened 
with excessive material. The applicants 
and the respondents were burdened 
with the cost of that material. 

There has been a breach of the 
overarching obligations to ensure that 

costs are reasonable and proportionate 
by including in the application books 
voluminous material that was extraneous 
or repetitive and excessive'. 

Solicitors ignore the overriding purpose 
at their peril. In Yara, the court penalised 
the applicant's solicitor by ordering that 
the solicitor personally pay 50 per cent 
of the respondent's costs concerning the 
appeal books. 

The court also made an order preventing 
the solicitor from charging his client 50 
per cent of his own costs in relation to 
the appeal books. 

Summary 
Courts are taking positive action where 
parties ignore or fail to pursue the 
objectives of the overriding purpose -
resulting in disadvantageous results for 
litigants and adverse costs orders against 
litigants and their lawyers. 

Practitioners should be mindful of 
their obligations under the overriding 
purpose; and should seek to assist the 
court and their clients, in ensuring the 
just quick and cheap resolution of the 
real issues in proceedings.lSJ 
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Some recent decisions 
have highlighted the 
frustration of the 
court in dealing with 
matters, (particularly 
interlocutory 
applications) in which a 
party, or their lawyers, 
appear to ignore the 
overriding purpose [of 
the Civil Procedure Actl. 
Courts are increasingly 
willing to enforce parties' 
(and parties' lawyers') 
obligations under the 
overriding purpose by 
way of adverse results 
and/or costs orders. 
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